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Service Agency (FSA) and receive Fed-
eral grant funds for the operation and
administration of agricultural medi-
ation programs.

(b) USDA agencies participate in me-
diations pursuant to agency rules gov-
erning their informal appeals proc-
esses. Where mediation of an agency
decision by a certified State mediation
program is available to participants in
an agency program as part of the agen-
cy’s informal appeal process, the agen-
cy will offer a participant receiving no-
tice of an agency decision the oppor-
tunity to mediate the decision under
the State’s certified mediation pro-
gram, in accordance with the agency’s
informal appeals regulations.

(c) USDA agencies making mediation
available as part of the agency infor-
mal appeals process may execute
memoranda of understanding with a
certified mediation program con-
cerning procedures and policies for me-
diations during agency informal ap-
peals that are not inconsistent with
this part or other applicable regula-
tions. Each such memorandum of un-
derstanding will be deemed part of the
grant agreement governing the oper-
ation and administration of a State
certified mediation program receiving
Federal grant funds under this part.

(d) A mediator in a program certified
under this part has no authority to
make decisions that are binding on
parties to a dispute.

(e) No person may be compelled to
participate in mediation provided
through a mediation program certified
under this part. This provision shall
not affect a State law requiring medi-
ation before foreclosure on agricultural
land or property.

§785.2 Definitions.

Administrator means the Adminis-
trator, FSA, or authorized designee.

Certified State mediation program
means a program providing mediation
services that has been certified in ac-
cordance with section 785.3.

Confidential mediation means a medi-
ation process in which the mediator
will not disclose to any person oral or
written communications provided to
the mediator in confidence, except as
allowed by 5 U.S.C. 574 or section 785.9.
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Covered persons means producers,
their creditors (as applicable), and
other persons directly affected by ac-
tions of the USDA involving one or
more of the following issues:

(1) Wetlands determinations;

(2) Compliance with farm programs,
including conservation programs;

(3) Agricultural loans (regardless of
whether the loans are made or guaran-
teed by the USDA or are made by a
third party);

(4) Rural water loan programs;

(5) Grazing on National Forest Sys-
tem lands;

(6) Pesticides; or

(7) Such other issues as the Secretary
may consider appropriate.

Fiscal year means the period of time
beginning October 1 of one year and
ending September 30 of the next year
and designated by the year in which it
ends.

FSA means the Farm Service Agency
of the U.S. Department of Agriculture,
Or a SUCCesSor agency.

Mediation services means all activities
relating to the intake and scheduling
of mediations; the provision of back-
ground and selected information re-
garding the mediation process; finan-
cial advisory and counseling services
(as reasonable and necessary to prepare
parties for mediation) performed by a
person other than a State mediation
program mediator; and mediation ses-
sions in which a mediator assists dis-
puting parties in voluntarily reaching
mutually agreeable settlement of
issues within the laws, regulations, and
the agency’s generally applicable pro-
gram policies and procedures, but has
no authoritative decision making
power.

Mediator means a neutral individual
who functions specifically to aid the
parties in a dispute during a mediation
process.

Qualified mediator means a mediator
who meets the training requirements
established by State law in the State
in which mediation services will be
provided or, where a State has no law
prescribing mediator qualifications, an
individual who has attended a min-
imum of 40 hours of core mediator
knowledge and skills training and, to
remain in a qualified mediator status,
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completes a minimum of 20 hours of ad-
ditional training or education during
each 2-year period. Such training or
education must be approved by the
USDA, by an accredited college or uni-
versity, or by one of the following or-
ganizations: State Bar of a qualifying
State, a State mediation association, a
State approved mediation program, or
a society of professionals in dispute
resolution.

Qualifying State means a State with a
State mediation program currently
certified by FSA.

§785.3 Annual certification of State
mediation programs.

To obtain FSA certification of the
State’s mediation program, the State
must meet the requirements of this
section.

(a) New request for certification. A new
request for certification of a State me-
diation program must include descrip-
tive and supporting information re-
garding the mediation program and a
certification that the mediation pro-
gram meets certain requirements as
prescribed in this subsection. If a State
is also qualifying its mediation pro-
gram to request a grant of Federal
funds under the certified State medi-
ation program, the State must submit
with its request for certification addi-
tional information in accordance with
§785.4.

(1) Description of mediation program.
The State must submit a narrative de-
scribing the following with supporting
documentation:

(i) A summary of the program;

(ii) An identification of issues avail-
able for mediation under the program;

(iii) Management of the program;

(iv) Mediation services offered by the
program;

(v) Program staffing and staffing lev-
els;

(vi) Uses of contract mediation serv-
ices in the program describing both
services provided by contractors and
costs of such services;

(vii) State statutes and regulations
in effect that are applicable to the
State’s mediation program; and

(viii) A description of the State pro-
gram’s education and training require-
ments for mediators including:

§785.3

(A) Training in mediation skills and
in USDA programs;

(B) Identification and compliance
with any State law requirements; and

(C) Other steps by the State’s pro-
gram to recruit and deploy qualified
mediators.

(ix) Any other information requested
by FSA;

(2) Certification. The Governor, or
head of a State agency designated by
the Governor, must certify in writing
to the Administrator that the State’s
mediation program meets the following
program requirements:

(i) That the State’s mediation pro-
gram provides mediation services to
covered persons with the aim of reach-
ing mutually agreeable decisions be-
tween the parties under the program;

(ii) That the State’s mediation pro-
gram is authorized or administered by
an agency of the State government or
by the Governor of the State;

(iii) That the State’s mediation pro-
gram provides for training of mediators
in mediation skills and in all issues
covered by the State’s mediation pro-
gram;

(iv) That the State’s mediation pro-
gram shall provide confidential medi-
ation as defined in §785.2;

(v) That the State’s mediation pro-
gram ensures, in the case of agricul-
tural loans, that all lenders and bor-
rowers of agricultural loans receive
adequate notification of the mediation
program;

(vi) That the State’s mediation pro-
gram ensures, in the case of other
issues covered by the mediation pro-
gram, that persons directly affected by
actions of the USDA receive adequate
notification of the mediation program;
and

(vii) That the State’s mediation pro-
gram prohibits discrimination in its
programs on the basis of race, color,
national origin, sex, religion, age, dis-
ability, political beliefs, and marital or
familial status.

(b) Request for re-certification by quali-
fying State. If a State is a qualifying
State at the time its request is made,
the written request need only describe
the changes made in the program since
the previous year’s request, together
with such documents and information
as are necessary concerning such
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